THE CORONER AND THE 
COMMON LAW 




In Five Parts 



JESSE L. CARR, M.D. 

SAN FRANCISCO 



Refer to: Carr. Jesse L.: The Coroner and the Common Law 

I. Introduction, Calif. Med., 92:323-325, May I960. 

II. Functions of the Coroner, Calif. Med., 92:426-429, June I960. 

III. Death and Its Medical Imputations, Calif. Med., 93:32-34, July 1960. 

IV. Basic Qualifications of a Coroner or Medical Examiner, Calif. Med., 93:99-101, 

Aug. I960. 

V. Coroner or Medical Examiner, Calif. Med., 93:157-159, Sept. 1960. 






The Coroner and the Common Law 

I. Introduction 



One of the statutes of the State of California 
(Section 27491 of the California Government Code) 
declares, “it shall be the duty of the coroner to in- 
vestigate, or cause to be investigated, the cause of 
death of any person reported to the coroner as 
having been killed by violence, or who has suddenly 
died under such circumstances as to afford a reason- 
able ground to suspect that his death has been occa- 
sioned by the act of another by criminal means, or 
who has committed suicide.” 

In addition to this basic statement, there is much 
more to this section of the California Government 
Code. It establishes the manner in which the inves- 
tigations may be conducted, and it outlines the 
powers of the coroner in the effective pursuit of his 
duties. Together with similar sections of the codes of 
the several counties, it further authorizes and defines 
the coroner’s official activities. 

While this codification of the duties of the coroner 
is relatively new in California,* the office itself and 
the statutory authorization to inquest are among the 
most ancient of English common laws, from which 
many of ours are derived. The office of coroner is 
so oid, in fact, that the actual date of its beginning 
is unknown, but it is one of the many old Saxon 
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institutions which were adopted by the Normans 
after their conquest of England and so found their 
way into the English statute books. 

Regardless of the date of its origin, the office of 
coroner is one of the few remaining offices in the 
modern scheme of things that has persisted with 
little change both in England and in much of Amer- 
ica since the English colonists arrived in this country 
carrying with them many legal precepts of the old 
country. The original title custos placitorium cor- 
onal (keeper or guardian of the crown) was even- 
tually corrupted to “cornaus,” then through various 
transitions became “coronator,” “crowner,” and 
finally in the fourteenth century, “coroner.” The 
coroner was an officer of the crown and he was one 
of the first of the king’s legal assistants. 

As early as 925, the office of coroner is mentioned 
in the Athelstan Charter to Beverly. This was an 
honorable office, and none but a lawful and discreet 
knight was chosen as crowner. The founding of the 
office and its investment with authority were in part 
due to the anxiety of the people over the increasing 
powers of the sheriffs. The coroner was required to 
keep an exact record of the pleas of the crown, thus 
obtaining the duties of recorder. He was charged in 
addition with the responsibility of confiscating 
revenues due the king by the forfeiture of chattels 
belonging to felons, and as such was a collector of 
internal revenue. He inquired into all felonies. In 



instances where homes had been feloniously entered 
and violated he was required to “proceed imme- 
diately” to the scene of the entry and conduct an 
investigation of the robber}*. In this capacity he 
assumed certain police powers. The coroner had the 
major burden among the king’s officers of bringing 
criminals to justice, and consequently was known 
as a conservator of the peace. At one time in English 
history he was required to inquire concerning 
“treasure trove” and to report his findings to the 
king. He heard accusations and appeals from accu- 
sations of rape, examined wounds and investigated 
mayhem. He pronounced judgment upon outlaws 
and in this capacity became an advocate. He was 
empowered to pursue persons (besides the principal 
culprits) who had foreknowledge and had not given 
warning in cases of murder or burglary. 

The coroner was responsible for carrying out reg- 
ulations concerning deodands — that is to say, the 
things or chattels that caused death by misadventure, 
such as an ox that killed a man. It was the duty of 
the coroner to seize the deodand and have it or its 
monetary value forfeited to the king. If a man were 
drowned at sea an entire vessel might be forfeited. 
As late as 1838, a coroner’s jury levied a deodand 
forfeiture of 1,500 pounds on the boiler of the S.S. 
Victoria , which had exploded and caused a loss of 
life. These forfeitures were generally bestowed upon 
the church for the good of the soul of the persons 
deceased, in the manner of alms. This legal principle 
and its legal sequence of conviction and indemnifica- 
tion represent the beginning of our present system 
of industrial compensation. 

The coroner was also required, on behalf of the 
crown, to seize all the goods and chattels of those 
who were found guilty of suicide — suicide at that 
time being a felonious crime. In certain circum- 
stances he was also concerned with other fiscal rights 
of the crown and at times performed part of the 
duties of tax collector. 

Although charged by law with these numerous 
duties, many coroners of the day devoted the major 
portion of their attention to securing profit for the 
crown rather than searching for the truth in feloni- 
ous matters or inquiring into the mechanisms of 
violence and causes of unexplained deaths. With 
the passage of time and for various reasons the 
office of coroner lost much of its power. Accum- 
ulated experience led to a clearer definition of the 
duties of the various officers of the king, and many 
of the duties of the coroner were delegated to other 
agencies. With police responsibilities expanding as 
society became more complex, a more elaborate 
scheme of law enforcement was developed and the 
police powers of the coroner declined, except where 
the office was combined with that of sheriff. Tax 
collecting became a specific, distinct and increas- 



ingly important necessity, for which a separate office 
was established. Many of the other miscellaneous 
functions of the coroner’s office were also assumed 
by other existing bureaus or newly developed de- 
partments. 

The judicial functions of the coroner were elim- 
inated by the adoption of the Magna Charta in 
1215, the abrogating clause stating, “No sheriff, 
constable, coroner, or other of our bailiffs shall hold 
pleas of our Crown.” The statute De Officio Coro- 
narius (for Edw. I, Statute II) redefined the 
coroner’s powers and duties; and although later re- 
pealed, this statute forms the basis for our modern 
laws regulating the coroner’s responsibilities. The 
office may still be, and often is, combined with that 
of sheriff of the same county, or with that of public 
administrator. In such a dual role, the coroner re- 
tains much of his historic importance, for he may 
simultaneously assume the responsibilities of all 
three offices. It is also, perhaps, of interest to re- 
member that in his singular capacity the coroner 
is still the only state or county official who has the 
power to arrest the sheriff. 

As originally established after the Magna Charta, 
the coroner’s office had both the power of inquest 
and the power of investigation. With the evolution 
of more modern systems of legal investigation and 
law enforcement, the investigating powers of the 
coroner’s office were assumed by the police, and the 
coroner was reduced to the single duty of holding 
an inquest, which was only a fact-finding procedure. 
He was without other authority either judicial or 
punitive and his findings were not admissible as 
evidence in a superior court of law. The many limi- 
tations reduced the coroner’s office to so low a level 
of responsibility that it lost much of its public 
dignity and esteem. It became obvious that the office 
could not function effectively without the power of 
inquiry, and in 1926 the powers of investigation 
were reconferred upon the coroner in the United 
States. From this time to the present there has been 
a gradually expanding, and recently a rapidly grow- 
ing, recognition of the importance of the functions 
of the office of coroner, or medical examiner. 

Throughout the past centuries repeated studies of 
the coroner’s office have been made and the qualifi- 
cations of the coroner have been recurrently eval- 
uated, Innumerable investigators and fact-finding 
boards have made reports and recommendations. 
There has been general accord in these reports that 
the relationship of the coroner to the public should 
be clarified — in some respects specifically altered — 
and that the facilities of the office should be further 
developed and improved. Because of the similarity 
of the legal systems in England and in the United 
States, the many expressions of dissatisfaction with 
the structure and stature of the office and the urge 
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to investigate the problems have had not only a long 
historical background but a wide international basis. 
In 182b, Thomas Wakeley, then the editor of a 
London newspaper, bitterly opposed the system of 
appointing attorneys, undertakers and ignorant lay- 
men to coronerships. Like many reformers, he felt 
that he would make a good incumbent, and he did. 
He was elected to the office of coroner in 1839 after 
spending a fortune during the preceding 14 years 
of electioneering. He was 23 years in office, con- 
stantly fighting for reform and improvement. It 
was through his efforts that the coroner in England 
customarily is a practitioner of medicine. 

English legal tradition has a strong influence upon 
the American system and, following this early exam- 
ple, Philadelphia in 1839 elected a doctor of 
medicine to hold the office of coroner — the first 
physician-coroner in the United States. Although 
such enlightened precepts were transmitted from 
the mother country to our eastern seaboard rapidly, 
their extension to the rest of the country was re- 
markably slow. Even at this writing only ten states 
of our fifty have statutes that make the degree Doc- 
tor of Medicine a prerequisite to holding the office 
of coroner. Since that day in 1839 in Philadelphia, 
which is one of outstanding importance in medico- 
legal history, repeated investigations have reported 
and described the weaknesses of our coroner’s sys- 
tem and made recommendations for correction. 
Unfortunately, as is the case with so many investiga- 
tions, good or bad, the reported context has had 
little influence on public officials, on legislators or 
on their constituency, the public. 

Three states have taken action after receiving the 
recommendations of their respective study groups. 
In 1877 a medical examiner system was established 
in Massachusetts by a law which provided that 
medicolegal examinations of each county should 
be done by “able and discreet men, learned in the 
science of medicine.” The act also stipulated that 
they be appointed for a period of seven years by the 
governor of the state and that their investigations 
were to be concerned with the “dead bodies of such 
persons only as are supposed to have come to their 
deaths by violence.” An autopsy was to be performed 
by the medical examiner when “it was authorized 
in writing by the District Attorney, Mayor, or Select- 
man of the district.” In 1915, the legislature of the 
State of New York established the office of Chief 
Medical Examiner in New York City. According to 
the act, he and his assistants had not only to be 
doctors of medicine, but trained pathologists as 
well. The chief medical examiner was to compete 
for his office in free and open examination, the 
successful candidate being appointed by the mayor 
for life. He, in turn, was to have the privilege of 
appointing his assistants. The constituency of Iowa. 



in 1959, after the state legislature eliminated th» 
coroner’s office there, instituted a statewide medical 
examiner system. 

Even with this extraordinary example of progress 
in these instances, the office of coroner generally 
deteriorated elsewhere. In 1926, a survey was made 
by Raymond Moley into the coroner’s system of the 
State of Missouri, a state that does not require the 
coroner to be a physician. (Missouri serves as an 
example only because of the specificity of the Moley 
investigation.) Moley found among the men holding 
the office of coroner in the State of Missouri music 
dealers, candy makers, farmers and a number of 
other persons of widely diversified talents and some- 
times dubious occupations. Most commonly he found 
that the office of coroner was held by a mortician 
who sought the position because, as coroner, he 
often had privileged information, early contact with 
the families of deceased persons, and jurisdiction 
over the body in question. He had a place to keep 
it and, by virtue of possession, he had a competitive 
advantage over others in his business. Far from 
being an exception, the State of Missouri is typical 
of the majority of states. Moley found that the office 
of coroner was losing, or had lost, much of its dig- 
nity and influence. This was in part due to the lack 
of requirement that persons who might accede to 
the office must have special knowledge — this despite 
the extraordinary powers which the coroner might 
have. Conduct in office of many incumbents also 
at times degraded the reputation of the office. With 
such decline in public esteem it was often difficult 
to enlist good candidates for the office. There have 
been instances in which no candidate appeared for 
election unless the office was combined with that 
of sheriff, which carried more authority and the 
right to collect fees, or with that of public adminis- 
trator, wherein the elected official had an opportun- 
ity to acquire accessory income by administering 
estates for a percentage. 

Until recently, academic interest in medicolegal 
problems has been meager. In only specific areas 
have offices been given enough financial and moral 
support to attract well trained and competent can- 
didates. 

The American Medical Association in 1943 di- 
rected a special investigation into the procedure, 
administration and accomplishments of the current 
medicolegal systems, but neither their investigation 
nor the passing of 17 years since the Moley inves- 
tigation produced much that was new. In 1944, when 
the report was published, it contained the conclusion 
that throughout most of our country legal medicine 
was used less effectively in the administration of 
justice than in any comparable country in the world. 
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